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 1.  TIME:  8:30   CASE#: MSC15-01726 
CASE NAME: VALADEZ VS. WEST COAST HOME BU 
HEARING ON MOTION TO/FOR LEAVE TO FILE 2ND AMENDMENT TO CMPLNT 
TO ADD PLNTF FILED BY JUAN VALADEZ 
* TENTATIVE RULING: * 
 
The motion is unopposed and is, therefore, granted. 

  

  
 2.  TIME:  8:30   CASE#: MSC15-02051 
CASE NAME: VORISE VS. 24 HOUR FITNESS 
HEARING ON MOTION TO/FOR COMPEL PROD. OF DOCS. AND RESP TO SET 
ONE SPCL INT FILED BY JUSTIN VORISE 
* TENTATIVE RULING: * 
 
It appears that Mr. Vorise worked at four locations: Miramar Active, Balboa Super-Sport, 
Hillcrest and La Jolla UTC.  He asserts that he was told by an unnamed employee that 
“defendant does not provide ten minute rest periods…..Throughout my employment at four 
different clubs, it was clear to me that defendant did not approve of employees taking breaks.” 
 
On the other hand, defendant appears to have written policies that complied with the law.   See 
declaration of James Wiley. 
 
Thus, it is not clear whether there was a “local culture” that violated defendant’s written policies, 
whether the policies were a sham, or something else.   
 
Balancing the burden of the production of statewide information with plaintiff’s right to obtain 
discovery and the right of privacy of other employees, the Court will permit limited discovery at 
this time.  Specifically, plaintiff shall have unlimited discovery with respect to the four locations at 
which he worked in Southern California and with respect to four other locations of his choosing 
in other parts of California.  In addition, plaintiff may have unlimited discovery with regard to the 
corporate policies of defendant and any evidence regarding some centralized plan, policy or 
scheme to have local gyms not follow the written policy.  In addition, plaintiff and defendant shall 
cooperate to send a Bel-Aire notice to the employees and former employees of the eight 
locations as to which there will be discovery.  Discovery shall be had for the three year period 
sought by plaintiffs.   
 
With regard to any information or documents that relate to individuals other than plaintiff (such 
as that called for in Document Request No. 38 and 39) the parties shall enter into a protective 
order that protects from disclosure outside this litigation, the private information pertaining to 
those persons. 
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This ruling is without prejudice to plaintiff’s right to seek to compel further discovery (e.g. as to 
other locations or on a statewide basis) after the completion of the discovery outlined above. 
 
Therefore, the motion to compel discovery responses is granted, subject to the conditions stated 
in the preceding paragraph as to: Special Interrogatory Nos. 1, 2, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 15; Document Request Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 
44, 45, 46, 47, 50, 51, 52 
 
The motion is denied as to Special Interrogatory Nos. 3, Document Request No. 49, and 53. 
 
With respect to Document Request No. 54, the motion is granted to the extent is seeks 
“documents identified in response to any of Plaintiff’s Special Interrogatories…served on 
December 15, 2016.”  In all other respects, it is denied. 
 
The court offers the following examples in an effort to head off any future disputes about the 
meaning of this ruling. 
 
For example, as to Special Interrogatory No. 10, plaintiff shall have discovery of any (i) 
company-wide methods, procedures, and or systems for monitoring whether employees 
received meal and rest breaks, and (ii) any such methods, procedures, and or systems that may 
have been employed by the eight locations described above. 
 
As to Special Interrogatory No. 13, plaintiff shall have discovery of any company-wide 
complaints, investigations, audits, inspections, examinations, research and/or any other internal 
reviews), but to the extent any such work related only to a given gym, then plaintiff shall have 
discovery of that work as to the eight locations described above.  In addition, if there were any 
complaints, investigations, audits, inspections, examinations, research and/or any other internal 
reviews) at any of the eight locations described above, defendant’s response shall include that 
work too. 
 
As to Document Request No. 14 defendant shall provide responsive documents for employees 
working at the eight locations described above.   As to Document Requests No. 16, 18 and 20, 
defendant shall provide responsive documents located at corporate headquarters as well as 
responsive documents at any of the eight locations described above. 
 
As to Document Request No. 26, defendant shall provide responsive documents for employees 
working at the eight locations described above. 
 
The Court offers these examples as guidance to the parties.  To the extent there is a dispute 
about whether some discovery is comprehended by these rulings, the parties are to be 
governed by the principle enunciated above: “plaintiff shall have unlimited discovery with respect 
to the four locations at which he worked in Southern California and with respect to four other 
locations of his choosing in other parts of California.  In addition, plaintiff may have unlimited 
discovery with regard to the corporate policies of defendant and any evidence regarding some 
centralized plan, policy or scheme to have local gyms not follow the written policy.” 
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The Court expects that this discovery will help to frame the issues in the case, and assist in 
developing a manageable trial plan.  Once this discovery is completed, the parties shall meet 
and confer about what further discovery (e.g. other locations), if any, shall be provided.  They 
shall keep the Court apprised of their progress in completing this discovery and in seeking more, 
at the periodic case management conferences.  
 

  

 3.  TIME:  8:30   CASE#: MSC15-02051 
CASE NAME: VORISE VS. 24 HOUR FITNESS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The parties are to appear.   
  

  

 4.  TIME:  8:30   CASE#: MSC16-01022 
CASE NAME: CENTRAL DELTA WATER VS. DELTA 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of CENTRAL DELTA 
WATER AGENCY FILED BY RECLAMATION DISTRICT 756, RECLAMATION 
* TENTATIVE RULING: * 
 
 This hearing is continued to May 18, 2017 at 8:30 a.m. by stipulation of the parties. 

  

 5.  TIME:  8:30   CASE#: MSC16-01022 
CASE NAME: CENTRAL DELTA WATER VS. DELTA 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of CENTRAL DELTA 
WATER AGENCY FILED BY DELTA WETLANDS PROPERTIES 
* TENTATIVE RULING: * 
 
This hearing is continued to May 18, 2017 at 8:30 a.m. by stipulation of the parties. 
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 6.  TIME:  8:30   CASE#: MSC16-01022 
CASE NAME: CENTRAL DELTA WATER VS. DELTA 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of CENTRAL DELTA 
WATER AGENCY FILED BY SEMITROPIC WATER STORAGE DISTRICT 
* TENTATIVE RULING: * 
 
This hearing is continued to May 18, 2017 at 8:30 a.m. by stipulation of the parties. 

  

 7.  TIME:  8:30   CASE#: MSC16-01022 
CASE NAME: CENTRAL DELTA WATER VS. DELTA 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of CENTRAL DELTA 
WATER AGENCY FILED BY METROPOLITAN WATER DISTRICT OF SOUTHERN 
* TENTATIVE RULING: * 
 
This hearing is continued to May 18, 2017 at 8:30 a.m. by stipulation of the parties. 

  

 8.  TIME:  8:30   CASE#: MSC16-01022 
CASE NAME: CENTRAL DELTA WATER VS. DELTA 
HEARING ON MOTION TO/FOR STRIKE CERTAIN REQUESTS IN PRAYER OF 
3RD AMND CMPL FILED BY METROPOLITAN WATER DISTRICT OF SOUTHERN 
* TENTATIVE RULING: * 
 
This hearing is continued to May 18, 2017 at 8:30 a.m. by stipulation of the parties. 

  

 9.  TIME:  8:30   CASE#: MSC16-01022 
CASE NAME: CENTRAL DELTA WATER VS. DELTA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
This case management conference is continued to May 18, 2017 at 8:30 a.m. by stipulation of 
the parties. 
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10.  TIME:  8:30   CASE#: MSC16-01268 
CASE NAME: BAKER VS MERITAGE HOMES 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION AND STAY ACTION 
FILED BY MERITAGE HOMES OF CALIFORNIA, INC 
* TENTATIVE RULING: * 
 

 Defendant Meritage Homes of California, Inc.’s motion to compel arbitration is continued 

to June 29, 2017 at 8:30 a.m. in Department 17.  

This case involves 21 homes in two separate housing developments: Estrella-Sterling 

and Carmel. The plaintiffs are a mix of original and subsequent purchasers. Defendant has 

presented evidence that each plaintiff is bound by an arbitration agreement as each sales 

agreement contained an arbitration clause and the declarations of covenants, conditions and 

restrictions for each housing development also contained arbitration clauses. See Peng v. First 

Republic Bank (2013) 219 Cal.App.4th 1462, 1468 (“the party seeking arbitration bears the 

burden of proving the existence of an arbitration agreement by a preponderance of the 

evidence, and the party opposing arbitration bears the burden of proving by a preponderance of 

the evidence any defense, such as unconscionability.”) Defendant has, therefore, established 

the existence of arbitration agreements with the plaintiffs. The burden now shifts to the plaintiffs 

to show that the agreements should not be enforced. 

Plaintiffs make several arguments opposing Defendant’s motion to compel arbitration of 

this dispute including that Defendant has waived its right to compel arbitration and that the 

arbitration clauses are unconscionable.  

Waiver 

“Although a court may deny a petition to compel arbitration on the ground of waiver (§ 

1281.2, subd. (a)), waivers are not to be lightly inferred and the party seeking to establish a 

waiver bears a heavy burden of proof. [Citations.]” (St. Agnes Medical Center v. PacifiCare of 

California (2003) 31 Cal.4th 1187, 1195.) There is no one test for a finding of waiver, but rather 

the determination is a factual one. (Id. at 1196.) The Court can consider the following factors 

when determining if waiver has occurred: “ ‘ “(1) whether the party’s actions are inconsistent 

with the right to arbitrate; (2) whether ‘the litigation machinery has been substantially invoked’ 

and the parties ‘were well into preparation of a lawsuit’ before the party notified the opposing 

party of an intent to arbitrate; (3) whether a party either requested arbitration enforcement close 

to the trial date or delayed for a long period before seeking a stay; (4) whether a defendant 

seeking arbitration filed a counterclaim without asking for a stay of the proceedings; (5) ‘whether 

important intervening steps [e.g., taking advantage of judicial discovery procedures not available 

in arbitration] had taken place’; and (6) whether the delay ‘affected, misled, or prejudiced’ the 

opposing party.” ’ [Citations.]” (Id. at 1196.) In addition, “whether or not litigation results in 

prejudice also is critical in waiver determinations.” (Id. at 1203.)  
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Plaintiffs argue there is waiver because (1) defendant filed a cross-complaint, (2) 

defendant posted jury fees, (3) defendant engaged in negotiating a case management order 

with plaintiffs and (4) plaintiffs provided defendant with information that it would not have 

received in arbitration. (See LoCoco Declaration.)  

Although filing a cross-complaint is inconsistent with a party seeking arbitration, plaintiffs 

have not cited a case that holds that filing a cross-complaint without more constitutes waiver of 

the right to arbitrate. Plaintiffs cite Zamora v. Lehman (2010) 186 Cal.App.4th 1 for their 

argument that filing a cross-complaint is inconsistent with the right to arbitrate. In Zamora, the 

court found waiver based on the following facts: the parties seeking to compel arbitration waited 

until four months before trial and one year after the court overruled a demurrer to bring a motion 

to compel arbitration, the parties had engaged in extensive discovery and the moving party had 

filed a cross-complaint without seeking a stay of the proceedings. (Id. at 18-19.) Thus, there 

were facts beyond the filing of a cross-complaint that supported the determination of waiver in 

Zamora.  

The posting of jury fees and negotiating a case management order are also inconsistent 

with arbitration, but again those facts alone do not support the finding of waiver. See, e.g. St. 

Agnes, supra, 31 Cal.4th at 1203 ( “merely participating in litigation, by itself, does not result in a 

waiver, courts will not find prejudice where the party opposing arbitration shows only that it 

incurred court costs and legal expenses.”).  

Finally, plaintiffs argue there is waiver because defendant obtained information from 

plaintiffs that would not be available in arbitration. Certainly, prejudice can be found “where the 

petitioning party used the judicial discovery processes to gain information about the other side’s 

case that could not have been gained in arbitration [citations.]”. (St. Agnes, supra, 31 Cal.4th at 

1204.) Here, however, the facts do not support a finding of waiver.  

Plaintiffs’ attorney explained that defendant’s representatives were allowed to view the 

tests conducted by plaintiffs at their homes and that plaintiffs gave defendant a geotechnical 

report and an updated geotechnical report. (LoCoco Decl. ¶¶ 4, 5 & 9.) Ms. LoCoco explained 

that she would not have provided this information if she knew that defendant intended to seek 

arbitration. (Ibid.) The evidence submitted shows that the plaintiffs voluntarily provided this 

information to defendant;  defendant had not yet engaged in discovery. (Laidlaw Decl. ¶ 2.) In 

short, plaintiffs voluntarily provided information to defendant without obtaining assurances that 

defendant was not interested in arbitration. These facts do not support finding that defendant 

waived its right to arbitration.  

Based on the evidence submitted, plaintiffs have not carried their burden of showing 

waiver.  

Unconscionability 
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Courts may refuse to enforce any contract found to be unconscionable. A finding of 

unconscionability requires “a 'procedural' and a 'substantive' element, the former focusing on 

'oppression' or 'surprise' due to unequal bargaining power, the latter on 'overly harsh' or 'one-

sided' results.” (Armendariz v. Foundation Health Psychcare Servs. (2000) 24 Cal. 4th 83, 114; 

see also AT&T Mobility LLC v. Concepcion (2011) 563 U.S. 333, 340.) 

As to substantive unconscionability, Plaintiffs argue that the arbitration agreements lack 

mutuality because they only apply to plaintiffs’ claims. The arbitration clauses in the purchase 

agreements only apply to “post-closing disputes.” (Defendant’s Exs. A-C §15.2; Exs. D-N  §15.2; 

Ex. P §.) The CC&Rs have more detailed definitions of “dispute”, but they cover claims that a 

homeowner would have against a housing developer. The arbitration clause in the CC&R for 

Carmel covers disputes arising out of (i) the limited warranty, the purchase agreement, (ii) 

claims arising out of representations made by the defendant; (iii) claims relating to personal 

injury or property damage to the homeowner and (iv) claims for strict liability, nuisance, statutory 

violation, misrepresentation and/or fraud. (Defendant’s Ex. P §10.3.) The arbitration clause in 

the CC&R for Sterling covers any dispute between the homeowner and the defendant (or non-

affiliated subcontractors) relating to the CC&Rs and improvements to the property, including 

claims under Civil Code 896 and 897. (Defendant’s Ex. Q §11.2.) Thus, under all the 

agreements, plaintiffs will be the ones who have their claims subject to arbitration. Plaintiffs 

argue this is substantively unconscionable.  

Baker v. Osborne Development Corp. (2008) 159 Cal.App.4th 884 is on point. In Baker 

the arbitration clause was written so that it only applied to the homeowner’s claims. (Id. at 889.) 

Baker held that the clause was substantively unconscionable because the builder/seller “would 

have no conceivable reason to institute legal proceedings against a homeowner after escrow 

closed.”  The developer would have no post-closing claim to take to arbitration.  On the other hand, 

the buyers were the ones likely to have claims, yet virtually all of those claims were subject to the 

arbitration clause. (Id. at 876.) The court in Baker did not consider any other issues to support its 

determination of substantive unconscionability. Although the language in the clauses here is different 

from the language in Baker, the result is the same. In both cases the arbitration clauses apply to the 

homeowners’ claims and not the seller’s claims. This Court is bound by Baker and therefore finds 

there is substantive unconscionability in these arbitration agreements.  

However, plaintiffs must also show there is procedural unconscionability. The parties 

have not sufficiently addressed this issue. For example, plaintiffs have submitted declarations 

from only four of the twenty-one plaintiffs and it is unclear if there is any evidence that these 

agreements could be negotiated. Therefore, the Court continues this hearing so that the parties 

can submit additional evidence and briefing on this issue. Each side may submit a supplemental 

brief of no more than 10 pages (double-spaced) and additional evidence as to the issue of 

procedural unconscionability only. These submissions shall be filed and served by June 19, 

2017. The Court will address those arguments on June 29, 2017. 

 The parties may engage in discovery that is limited to the issue of procedural 

unconscionability. Defendant’s participation in this limited discovery will not affect the Court’s 
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decision on the issue of waiver. Discovery of other matters is stayed pending the Court’s 

determination on this motion.  

Judicial Notice 

Defendant’s request for judicial notice of the plaintiffs’ complaint, plaintiffs’ first amended 

complaint and the Court’s order and stipulation staying this case are granted. Defendant’s 

request for judicial notice of a court order in Cameron v. Standard Pacific Corp. (MSC13-02660) 

is denied as irrelevant.  

Finally, the parties are reminded to comply with all applicable California Rules of Court, 

including Rule 3.1110(f) which requires that electronic exhibits include bookmarks.  

 

  

11.  TIME:  8:30   CASE#: MSL16-00372 
CASE NAME: KELSTIN GROUP VS. REED 
HEARING ON MOTION TO/FOR RECONSIDERATION OF ORDER FILED BY 
KELSTIN GROUP, INC. 
* TENTATIVE RULING: * 
 
The motion is continued to May 25, 2017.   
 
Defendant served a proper “request for statement of witnesses and evidence”.  It warned 
plaintiff that “you will not be permitted to call any witness…not included in your statement in 
response to this request, except as otherwise provided by law.”  Plaintiff omitted to name Deb 
Schmid.  No stipulation or motion to amend was made as required by CCP § 97.   
 
When the matter arose at trial, plaintiff did not invoke CCP § 97(b)(5).  Instead, he blamed 
defense counsel for not pointing out earlier that he had violated CCP § 96(d).  
 
CCP § 96 is not a complicated statute.  When plaintiff’s counsel noticed he had omitted a 
witness from his response, he could easily have determined what he needed to do.  Failure to 
do so is not inexcusable neglect.  
 
However, plaintiff has, belatedly, shown “mistake” and “surprise.”  (CCP 473)  Although 
plaintiff’s counsel was not diligent, his client should not be deprived of a full and fair trial 
because of counsel’s failure to read the law (“mistake”).  In addition, defense counsel did not 
apprise plaintiff’s counsel of his objection to the amended disclosure (“surprise”).  It is not 
required that he do so, but professional courtesy suggests that would have been the better 
practice. 
 
Nonetheless, plaintiff has still not described Ms. Schmid’s testimony sufficiently to understand if 
it would have altered the outcome of the trial.   
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Therefore, on or before May 11, 2017, plaintiff shall file and serve an offer of proof, setting forth 
specifically what testimony Ms. Schmid would offer, the basis for her knowledge of that and any 
exhibits she would sponsor. Defendant may, if it wishes, file and serve a brief stating any 
evidentiary or substantive objection to that offer of proof on or before May 18, 2017.  (It need not 
do that.) 
 
On May 25, 2017 the Court will consider the offer of proof.  If the evidence set forth in the offer 
of proof would change the outcome of the trial, then the Court will grant the motion on the 
following conditions and for the following reasons.  
 
Defendants should not bear the cost of the mistake of plaintiff’s counsel, so as a condition of 
granting the motion, plaintiff shall pay the attorney fees and costs incurred by defendants for the 
time spent at trial on March 27, 2017, the time spent drafting the papers opposing this motion 
and responding to the offer of proof described above.  The declaration shall not include any pre-
trial fees or costs or any fees or costs incurred preparing for trial.   
 
Defense counsel shall submit a declaration itemizing his fees and costs and submit it to plaintiff 
no later than May 11, 2017.  If plaintiff objects to the amount, it shall file and serve that objection 
on or before May 18, 2017.  The Court will hear any such dispute on May 25, 2017 and set a 
deadline for the payment of the fees.   
 
Once the fees are paid, plaintiff and defendant shall jointly call the clerk of the department to 
arrange a date for hearing Ms. Schmid’s testimony. 
 
 

  

12.  TIME:  8:30   CASE#: MSL16-03173 
CASE NAME: CAPITAL ONE VS. SALIS 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT FILED BY CAPITAL ONE 
BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
The motion is unopposed and appears meritorious.  But the proof of service shows that notice of 
the motion was sent to an address in Utah, although the January 31, 2017 proof of service used 
an address in Walnut Creek.  Thus, the Court is not certain that defendant had notice of this 
motion. 
 
Plaintiff’s counsel may appear and explain why notice to an address in Utah was proper and 
when defendant moved (i.e. why serve in Walnut Creek at the end of January and Utah in mid-
March – only about 7 weeks later.)  If a satisfactory explanation is given, the Court will grant the 
motion. 
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13.  TIME:  8:30   CASE#: MSN17-0098 
CASE NAME: CITY OF SAUSALITO VS. GOLDEN G 
HEARING ON DEMURRER TO CIVIL PETITION of CITY OF SAUSALITO FILED 
BY GOLDEN GATE BRIDGE, HIGHWAY AND TRANSPORTAT 
* TENTATIVE RULING: * 
 

Defendant/Respondent Golden Gate Bridge, Highway and Transportation District’s 

(“District”) demurrer is overruled. The District shall file and serve its answer by May 18, 2017.  

Petitioner/Plaintiff the City of Sausalito (“City”) has sued the District for violation of the 

California Environmental Quality Act (“CEQA”), and violation the public trust doctrine. It also 

states three claims for declaratory relief. The District demurs to all five causes of action. As to 

each cause of action, the District brings three arguments: the claims are unripe, the claims are 

moot and each claim fails to state a valid cause of action.  

The City’s complaint is generally based on the District’s plan to replace the ferry terminal 

in Sausalito. The District repeatedly argues that it is not moving forward with the project, 

however, this argument is based on the District’s definition of “project”. The District’s apparent 

definition of the “project” is one that replaces the ferry terminal with the consent of the City. The 

District views its current plan to replace the ferry terminal without the consent of the City as a 

different project. The District’s defines “project” too narrowly. The Court considers the relevant 

“project” in this case to be the replacement of the ferry terminal and hereafter refers to this 

project as “the Project”. The Court’s definition of Project is not tied to whether or not the District 

is seeking the City’s consent on the Project.  

Ripeness 

First, the District argues that the City’s claims are not ripe. “The ripeness requirement, a 

branch of the doctrine of justiciability, prevents courts from issuing purely advisory opinions…. 

However, the ripeness doctrine is primarily bottomed on the recognition that judicial 

decisionmaking is best conducted in the context of an actual set of facts so that the issues will 

be framed with sufficient definiteness to enable the court to make a decree finally disposing of 

the controversy. On the other hand, the requirement should not prevent courts from resolving 

concrete disputes if the consequence of a deferred decision will be lingering uncertainty in the 

law, especially when there is widespread public interest in the answer to a particular legal 

question. [Citations.]” (Pacific Legal Foundation v. California Coastal Com. (1982) 33 Cal.3d 

158, 170.) 

“In determining whether a controversy is ripe, we use a two-pronged test: (1) whether the 

dispute is sufficiently concrete to make declaratory relief appropriate; and (2) whether the 

withholding of judicial consideration will result in a hardship to the parties. (Pacific Legal 

Foundation, supra, 33 Cal. 3d at pp. 171-173.) Under the first prong, the courts will decline to 

adjudicate a dispute if ‘the abstract posture of [the] proceeding makes it difficult to evaluate . . . 

the issues’ (id. at p. 172), if the court is asked to speculate on the resolution of hypothetical 
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situations (ibid.), or if the case presents a ‘contrived inquiry’ (ibid.). Under the second prong, the 

courts will not intervene merely to settle a difference of opinion; there must be an imminent and 

significant hardship inherent in further delay. (Id. at pp. 172-173.)” (Farm Sanctuary, Inc. v. 

Department of Food & Agriculture (1998) 63 Cal.App.4th 495, 502.) 

The District argues that there is no actual, concrete controversy because the District’s 

September 2016 letter withdrew its request for the City’s consent to the Project. The District also 

argues that there are currently multiple designs for the Project and thus there is nothing final 

and concrete for the Court to review. In addition, the District argues that the City will not be 

harmed if judicial consideration is withheld because, the District argues, that “if and when [it] 

elects to proceed with the ferry landing replacement project, the City will have the opportunity to 

review and potentially object to the project…” (Demurrer at 10:8-10.) The District does not 

explain at what stage the City would be able to review the project or show how this unspecified 

opportunity to review would comply with CEQA.  

The District’s arguments fail. First, the City is suing because of the District’s position that 

the City’s consent is not necessary for the project. The District’s September 2016 letter makes it 

clear that a disagreement about the City’s role in the Project creates an actual, concrete 

controversy. Second, while the complaint does not clearly allege that the District is moving 

forward with the Project without the City, the complaint assumes this fact and seeks to stop the 

District from continuing with the Project without the City’s consent. (Comp. ¶¶ 41, 47, 52, 56, 60 

and Prayers for Relief 1-6.) In addition, the City’s requests for judicial notice make clear that the 

District is moving forward with the Project. (City’s RJN Exs. A-D.) And finally, the District has not 

presented a convincing argument that City will not be harmed if judicial review is denied. In 

addition, denying judicial review here would have the effect of denying the City its chance to 

participate in this Project as a responsible agency, which could constitute a CEQA violation.   

Therefore, the Court finds that the City’s claims are ripe.  

Mootness 

The District also argues that the City’s claims are moot. “A case is considered moot 

when ‘the question addressed was at one time a live issue in the case,’ but has been deprived 

of life ‘because of events occurring after the judicial process was initiated.’ [Citation.]…The 

pivotal question in determining if a case is moot is therefore whether the court can grant the 

plaintiff any effectual relief. [Citations.] If events have made such relief impracticable, the 

controversy has become ‘overripe’ and is therefore moot. [Citations.]” (Wilson & Wilson v. City 

Council of Redwood City (2011) 191 Cal.App.4th 1559, 1574.) 

The District argues that it withdrew its request for the City to consent to the Project and 

therefore the City’s claims are moot. This argument fails. As discussed above, the City’s claims 

are based on the District’s position that it does not need to obtain the City’s consent on the 

Project. This dispute was not mooted by the September 2016 letter.  
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The District also argues that the Project is not going forward, but this argument is based 

on the narrow definition of project. In addition, this argument appears based on facts outside of 

the complaint and is improper for a demurrer.  

The Court finds that the City’s claims are not moot.  

Valid Causes of Action 

The District also argues that each of the claims fails to alleged sufficient facts to state a 

valid cause of action.  

CEQA 

The District argues that the City has not stated a valid claim for violation of CEQA. The 

District argues that all claims under CEQA must be brought under either Public Resources Code 

§21168 or §21168.5. Section 21168 applies to decisions made after a hearing, which is not the 

case here. Section 21168.5 applies to “any action or proceeding, other than an action or 

proceeding under Section 21168, to attack, review, set aside, void or annul a determination, 

finding, or decision of a public agency on the grounds of noncompliance with this division…”  

The District argues that section 21168.5 does not apply because the District has not 

made a “determination, finding, or decision” with respect to the Project. The District also argues 

that the City has not alleged how the September 2016 letter prevents the City from taking 

necessary action as required by law.  

The City argues that it is a responsible agency for the Project under CEQA and that as 

responsible agency the City was required to consider the environmental impacts of the Project, 

determine whether supplemental environmental review was required and consider mitigation 

options. (CEQA Guidelines §§15004(a); 15096(a); (f) and (g)(1).) The City then argues that the 

District made a determination, finding, or decision when it sent the September 2016 letter, which 

told the City that its approval was no longer needed on the Project.  

The City’s argument makes sense. Section 21168.5 applies to determinations, findings, 

and decisions. The District’s position that the City’s consent is not needed for the Project can be 

fairly characterized as a decision and the District has cited no case that holds otherwise. In 

addition, if the City is a responsible agency (as they claim to be) then the District’s decision to 

refuse to consider the City a responsible agency states a claim for a violation of CEQA.  

The District also argues that it is not preventing the City from conducting its own CEQA 

review. This argument is essentially that the City can do whatever it wants, but the District will 

not consider the City’s findings. The District has not shown how this position complies with 

CEQA. In reply, the District argues that the City’s claim is based on the mitigated negative 

declaration issued in 2012 and is time barred. This argument was first raised in reply and will not 

be considered at this time.  
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The District’s demurrer for failure to state a cause of action fails. Therefore, the demurrer 

to the first cause of action is overruled.  

Public Trust 

A trustee of the public trust has “an ‘affirmative duty to take the public trust into 

account… and to protect public trust uses whenever feasible.’ [Citation.]” (San Francisco 

Baykeeper, Inc. v. State Lands Com. (2015) 242 Cal.App.4th 202, 234.)  

Here, the District argues that the City’s public trust claim fails because the City must 

allege some injury or impact to the public lands. The District did not, however, cite any legal 

authority for this proposition until its reply and therefore the Court will not consider this 

argument.  

The demurrer to the second cause of action is overruled.   

Declaratory Relief  

As to the declaratory relief claims, the District argues that there is no “actual controversy” 

as required by Code of Civil Procedure § 1060 because the District withdrew its request for the 

City’s consent in September 2016. As explained above, the District made a decision that it did 

not need the City’s consent on the Project, however, it is this decision that the City challenges. 

Thus, there is an actual controversy.  

The District’s argument as to the lease claims is another version of their ripeness 

argument and that argument fails for the reasons explained above. In addition, the City’s 

position is that the District must obtain the City’s consent for the Project pursuant to section 5.4 

of the lease. The City’s alleges that the changes to the Project since 2011 negate any consent 

given to the original Project and that pursuant to the lease the District must still obtain the City’s 

consent. (Comp. ¶¶ 49-52 and 54-56.) The complaint has alleged actual controversies regarding 

the lease. Therefore, the declaratory relief claims based on the lease are proper.  

In addition, the fifth cause of action for declaratory relief relating to CEQA states an 

actual controversy as explained above.  

Therefore, the demurrers as to the third, fourth and fifth causes of action are overruled.  

Requests for Judicial Notice 

The District’s request judicial notice of its September 2, 2016 letter to the City. The City 

requests judicial notice of four documents prepared by the District. The parties’ requests are 

unopposed and therefore granted. However, the Court is only taking judicial notice of the official 

acts shown in these documents and not of the truth of all matters stated within these 

documents.  
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